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the board of directors of the Small
Business, and such compensation does
not exceed that paid to other outside
directors. In the absence of such direc-
tors, fees must be reasonable when
compared with amounts paid to outside
directors of similar companies.

§ 108.740 Portfolio diversification
(‘‘overline’’ limitation).

(a) Without SBA’s prior written ap-
proval, you may provide Financing or a
Commitment to a Small Business only
if the resulting amount of your aggre-
gate outstanding Financings and Com-
mitments to such Small Business and
its Affiliates does not exceed 20 percent
of the sum of:

(1) Your Regulatory Capital as of the
date of the Financing or Commitment;
plus

(2) Any permitted Distribution(s) you
made during the five years preceding
the date of the Financing or Commit-
ment which reduced your Regulatory
Capital.

(b) For the purposes of paragraph (a)
of this section, you must measure each
outstanding Financing at its current
cost plus any amount of the Financing
that was previously written off.

§ 108.760 How a change in size or ac-
tivity of a Portfolio Concern affects
the NMVC Company and the Port-
folio Concern.

(a) Effect on NMVC Company of a
change in size of a Portfolio Concern. If a
Portfolio Concern no longer qualifies
as a Small Business you may keep your
investment in the concern and:

(1) Subject to the overline limita-
tions of § 108.740, you may provide addi-
tional Financing to the concern up to
the time it makes a public offering of
its securities.

(2) Even after the concern makes a
public offering, you may exercise any
stock options, warrants, or other rights
to purchase Equity Securities which
you acquired before the public offering,
or fund Commitments you made before
the public offering.

(b) Effect of a change in business activ-
ity occurring within one year of NMVC
Company’s initial Financing. (1) Reten-
tion of Investment. Unless you receive
SBA’s written approval, you may not
keep your investment in a Portfolio

Concern, small or otherwise, which be-
comes ineligible by reason of a change
in its business activity within one year
of your initial investment.

(2) Request for SBA ’s approval to re-
tain investment. If you request that SBA
approve the retention of your invest-
ment, your request must include suffi-
cient evidence to demonstrate that the
change in business activity was caused
by an unforeseen change in cir-
cumstances and was not contemplated
at the time the Financing was made.

(3) Additional Financing. If SBA ap-
proves your request to retain an in-
vestment under paragraph (b)(2) of this
section, you may provide additional Fi-
nancing to the Portfolio Concern to the
extent necessary to protect against the
loss of the amount of your original in-
vestment, subject to the overline limi-
tations of § 108.740.

(c) Effect of a change in business activ-
ity occurring more than one year after the
initial Financing. If a Portfolio Concern
becomes ineligible because of a change
in business activity more than one
year after your initial Financing you
may:

(1) Retain your investment; and
(2) Provide additional Financing to

the Portfolio Concern to the extent
necessary to protect against the loss of
the amount of your original invest-
ment, subject to the overline limita-
tions of § 108.740.

STRUCTURING NMVC COMPANY’S FI-
NANCING OF ELIGIBLE SMALL BUSI-
NESSES

§ 108.800 Financings in the form of eq-
uity interests.

You may not, inadvertently or other-
wise:

(a) Become a general partner in any
unincorporated business; or

(b) Become jointly or severally liable
for any obligations of an unincor-
porated business.

§ 108.820 Financings in the form of
guarantees.

(a) General rule. At the request of a
Small Business or where necessary to
protect your existing investment, you
may guarantee the monetary obliga-
tion of a Small Business to any non-As-
sociate creditor.
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(b) Exception. You may not issue a
guaranty if:

(1) You would become subject to
State regulation as an insurance, guar-
anty or surety business; or

(2) The amount of the guaranty plus
any direct Financings to the Small
Business exceed the overline limita-
tions of § 108.740, except that a pledge of
the Equity Securities of the issuer or a
subordination of your lien or creditor
position does not count toward your
overline.

(c) Pledge of NMVC Company’s assets
as guaranty. For purposes of this sec-
tion, a guaranty with recourse only to
specific asset(s) you have pledged is
equal to the fair market value of such
asset(s) or the amount of the debt
guaranteed, whichever is less.

§ 108.825 Purchasing securities from
an underwriter or other third
party.

(a) Securities purchased through or
from an underwriter. You may purchase
the securities of a Small Business
through or from an underwriter if:

(1) You purchase such securities
within 90 days of the date the public of-
fering is first made;

(2) Your purchase price is no more
than the original public offering price;
and

(3) The amount paid by you for the
securities (less ordinary and reasonable
underwriting charges and commissions)
has been, or will be, paid to the Small
Business, and the underwriter certifies
in writing that this requirement has
been met.

(b) Recordkeeping requirements. You
must keep records available for SBA’s
inspection which show the relevant de-
tails of the transaction, including, but
not limited to, date, price, commis-
sions, and the underwriter’s certifi-
cations required under paragraphs
(a)(3) and (c) of this section.

(c) Underwriter’s requirements. The un-
derwriter must certify whether it is
your Associate. You may pay reason-
able and customary commissions and
expenses to an Associate underwriter
for the portion of an offering that you
purchase.

(d) Securities purchased from another
NMVC Company or from SBA. You may
purchase from, or exchange with, an-

other NMVC Company, Portfolio secu-
rities (or any interest therein). Such
purchase or exchange may only be
made on a non-recourse basis. You may
not have more than one-third of your
total assets (valued at cost) invested in
such securities. If you have previously
sold Portfolio securities (or any inter-
est therein) on a recourse basis, you
shall include the amount for which you
may be contingently liable in your
overline computation.

(e) Purchases of securities from other
non-issuers. You may purchase securi-
ties of a Small Business from a non-
issuer not previously described in this
section if such acquisition is a reason-
ably necessary part of the overall
sound Financing of the Small Business.

LIMITATIONS ON DISPOSITION OF ASSETS

§ 108.885 Disposition of assets to
NMVC Company’s Associates.

Except with SBA’s prior written ap-
proval, you are not permitted to dis-
pose of assets (including assets ac-
quired in liquidation) to any Associate.
As a prerequisite to such approval, you
must demonstrate that the proposed
terms of disposal are at least as favor-
able to you as the terms obtainable
elsewhere.

Subpart J—SBA Financial Assist-
ance for NMVC Companies
(Leverage)

GENERAL INFORMATION ABOUT
OBTAINING LEVERAGE

§ 108.1100 Type of Leverage and appli-
cation procedures.

(a) Type of Leverage available. You
may apply for Leverage from SBA in
the form of a guarantee of your Deben-
tures.

(b) Applying for Leverage. The Lever-
age application process has two parts.
You must first apply for SBA’s condi-
tional commitment to reserve a spe-
cific amount of Leverage for your fu-
ture use. You may then apply to draw
down Leverage against the commit-
ment. See §§ 108.1200 through 108.1240.

(c) Where to send your application.
Send all Leverage applications to SBA,
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Investment Division Office of New Mar-
kets Venture Capital, 409 Third Street,
SW., Washington, DC 20416.

§ 108.1120 General eligibility require-
ment for Leverage.

To be eligible for Leverage, you must
be in compliance with the Act, the reg-
ulations in this part, and your Partici-
pation Agreement.

§ 108.1130 Leverage fees payable by
NMVC Company.

There is no fee for the issuance of De-
bentures by a NMVC Company.

§ 108.1140 NMVC Company’s accept-
ance of SBA remedies under
§ 108.1810.

If you issue Leverage, you automati-
cally agree to the terms and conditions
in § 108.1810 as it exists at the time of
issuance. The effect of these terms and
conditions is the same as if they were
fully incorporated in the terms of your
Leverage.

MAXIMUM AMOUNT OF LEVERAGE FOR
WHICH A NMVC COMPANY IS ELIGIBLE

§ 108.1150 Maximum amount of Lever-
age for a NMVC Company.

The face amount of a NMVC Com-
pany’s outstanding Debentures may
not exceed 150 percent of its
Leverageable Capital.

CONDITIONAL COMMITMENTS BY SBA TO
RESERVE LEVERAGE FOR A NMVC
COMPANY

§ 108.1200 SBA’s Leverage commitment
to a NMVC Company—application
procedure, amount, and term.

(a) General. Under the provisions in
§§ 108.1200 through 108.1240, you may
apply for SBA’s conditional commit-
ment to reserve a specific amount and
type of Leverage for your future use.
You may then apply to draw down Le-
verage against the commitment.

(b) Applying for a Leverage commit-
ment. SBA will notify you when it is
accepting requests for Leverage com-
mitments. Upon receipt of your re-
quest, SBA will send you a complete
application package.

(c) Limitations on the amount of a Le-
verage commitment. The amount of a Le-
verage commitment must be a multiple

of $5,000. SBA, in its discretion, may
determine a minimum dollar amount
for Leverage commitments. Any such
minimum amounts will be published in
Notices in the FEDERAL REGISTER from
time to time.

(d) Term of Leverage commitment.
SBA’s Leverage commitment will auto-
matically lapse on the expiration date
stated in the commitment letter issued
to you by SBA.

§ 108.1220 Requirement for NMVC
Company to file financial state-
ments at the time of request for a
draw.

(a) If you submit a request for a draw
against SBA’s Leverage commitment
more than 90 days since your submis-
sion of an annual Form 468 or a Form
468 (Short Form), you must:

(1) Give SBA a financial statement
on Form 468 (Short Form); and

(2) File a statement of no material
adverse change in your financial condi-
tion since your last filing of Form 468.

(b) You will not be eligible for a draw
if you are not in compliance with this
section.

§ 108.1230 Draw-downs by NMVC Com-
pany under SBA’s Leverage commit-
ment.

(a) NMVC Company’s authorization of
SBA to guarantee securities. By submit-
ting a request for a draw against SBA’s
Leverage commitment, you authorize
SBA, or any agent or trustee SBA des-
ignates, to guarantee your Debenture
and to sell it with SBA’s guarantee.

(b) Limitations on amount of draw. The
amount of a draw must be a multiple of
$5,000. SBA, in its discretion, may de-
termine a minimum dollar amount for
draws against SBA’s Leverage commit-
ments. Any such minimum amounts
will be published in Notices in the FED-
ERAL REGISTER from time to time.

(c) Effect of regulatory violations on
NMVC Company’s eligibility for draws. (1)
General rule. You are eligible to make a
draw against SBA’s Leverage commit-
ment only if you are in compliance
with all applicable provisions of the
Act and SBA regulations (i.e., no unre-
solved statutory or regulatory viola-
tions) and your Participation Agree-
ment.
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(2) Exception to general rule. If you are
not in compliance, you may still be eli-
gible for draws if:

(i) SBA determines that your out-
standing violations are of non-sub-
stantive provisions of the Act or regu-
lations or your Participation Agree-
ment and that you have not repeatedly
violated any non-substantive provi-
sions; or

(ii) You have agreed with SBA on a
course of action to resolve your viola-
tions and such agreement does not pre-
vent you from issuing Leverage.

(d) Procedures for funding draws. You
may request a draw at any time during
the term of the commitment. With
each request, submit the following doc-
umentation:

(1) A statement certifying that there
has been no material adverse change in
your financial condition since your last
filing of SBA Form 468 (see also
§ 108.1220 for SBA Form 468 filing re-
quirements).

(2) If your request is submitted more
than 30 days following the end of your
fiscal year, but before you have sub-
mitted your annual filing of SBA Form
468 (Long Form) in accordance with
§ 108.630(a), a preliminary unaudited an-
nual financial statement on SBA Form
468 (Short Form).

(3) A statement certifying that to the
best of your knowledge and belief, you
are in compliance with all provisions of
the Act and SBA regulations (i.e., no
unresolved regulatory or statutory vio-
lations) and your Participation Agree-
ment, or a statement listing any spe-
cific violations you are aware of. Ei-
ther statement must be executed by
one of the following:

(i) An officer of the NMVC Company;
(ii) An officer of a corporate general

partner of the NMVC Company;
(iii) An individual who is authorized

to act as or for a general partner of the
NMVC Company; or

(iv) An individual who is authorized
to act as or for a member-manager of
the NMVC Company.

(4) A statement that the proceeds are
needed to fund one or more particular
Small Businesses or to provide liquid-
ity for your operations. If required by
SBA, the statement must include the
name and address of each Small Busi-
ness, and the amount and anticipated

closing date of each proposed Financ-
ing.

(e) Reporting requirements after draw-
ing funds. (1) Within 30 calendar days
after the actual closing date of each Fi-
nancing funded with the proceeds of
your draw, you must file an SBA Form
1031 confirming the closing of the
transaction.

(2) If SBA required you to provide in-
formation concerning a specific
planned Financing under paragraph
(d)(4) of this section, and such Financ-
ing has not closed within 60 calendar
days after the anticipated closing date,
you must give SBA a written expla-
nation of the failure to close.

(3) If you do not comply with this
paragraph (e), you will not be eligible
for additional draws. SBA may also de-
termine that you are not in compliance
with the terms of your Leverage under
§ 108.1810.

§ 108.1240 Funding of NMVC Com-
pany’s draw request through sale to
third-party.

(a) NMVC Company’s authorization of
SBA to arrange sale of securities to third-
party. By submitting a request for a
draw of Debenture Leverage, you au-
thorize SBA, or any agent or trustee
SBA designates, to enter into any
agreements (and to bind you to such
agreements) necessary to accomplish:

(1) The sale of your Debenture to a
third-party at a rate approved by SBA;
and

(2) The purchase of your security
from the third-party and the pooling of
your security with other securities
with the same maturity date.

(b) Sale of Debentures to a third-party.
If SBA arranges for the sale of your De-
benture to a third-party, the sale price
may be an amount discounted from the
face amount of the Debenture.

FUNDING LEVERAGE BY USE OF SBA
GUARANTEED TRUST CERTIFICATES
(‘‘TCS’’)

§ 108.1600 SBA authority to issue and
guarantee Trust Certificates.

(a) Authorization. Section 356 of the
Act authorizes SBA to issue TCs and to
guarantee the timely payment of the
principal and interest thereon. Any
guarantee by SBA of such TC is limited
to the principal and interest due on the
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Debentures in any Trust or Pool back-
ing such TC. The full faith and credit
of the United States is pledged to the
payment of all amounts due under the
guarantee of any TC.

(b) SBA authority to arrange public or
private fundings of Leverage. SBA in its
discretion may arrange for public or
private financing under its guarantee
authority. Such financing arranged by
SBA may be accomplished by the sale
of individual Debentures, aggregations
of Debentures, or Pools or Trusts of
Debentures.

(c) Pass-through provisions. TCs shall
provide for a pass-through to their
holders of all amounts of principal and
interest paid on the Debentures in the
Pool or Trust against which they are
issued.

(d) Formation of a Pool or Trust hold-
ing Leverage Securities. SBA shall ap-
prove the formation of each Pool or
Trust. SBA may, in its discretion, es-
tablish the size of the Pools and their
composition, the interest rate on the
TCs issued against Trusts or Pools,
fees, discounts, premiums and other
charges made in connection with the
Pools, Trusts, and TCs, and any other
characteristics of a Pool or Trust it
deems appropriate.

§ 108.1610 Effect of prepayment or
early redemption of Leverage on a
Trust Certificate.

(a) The rights, if any, of a NMVC
Company to prepay any Debenture is
established by the terms of such secu-
rity, and no such right is created or de-
nied by the regulations in this part.

(b) SBA’s rights to purchase or pre-
pay any Debenture without premium
are established by the terms of the
Guaranty Agreement relating to the
Debenture.

(c) Any prepayment of a Debenture
pursuant to the terms of the Guaranty
Agreement relating to such security
shall reduce the SBA guarantee of
timely payment of principal and inter-
est on a TC in proportion to the
amount of principal that such prepaid
Debenture represents in the Trust or
Pool backing such TC.

(d) SBA shall be discharged from its
guarantee obligation to the holder or
holders of any TC, or any successor or
transferee of such holder, to the extent

of any such prepayment. whether or
not such successor or transferee shall
have notice of any such prepayment.

(e) Interest on prepaid Debentures
shall accrue only through the date of
prepayment.

(f) In the event that all Debentures
constituting a Trust or Pool are pre-
paid, the TCs backed by such Trust or
Pool shall be redeemed by payment of
the unpaid principal and interest on
the TCs; provided, however, that in the
case of the prepayment of a Debenture
pursuant to the provisions of the Guar-
anty Agreement relating to the Deben-
ture, the CRA shall pass through pro
rata to the holders of the TCs any such
prepayments including any prepay-
ment penalty paid by the obligor
NMVC Company pursuant to the terms
of the Debenture.

§ 108.1620 Functions of agents, includ-
ing Central Registration Agent,
Selling Agent and Fiscal Agent.

(a) Agents. SBA may appoint or cause
to be appointed agent(s) to perform
functions necessary to market and
service Debentures or TCs pursuant to
this part.

(1) Selling Agent. As a condition of
guaranteeing a Debenture, SBA may
cause each NMVC Company to appoint
a Selling Agent to perform functions
that include, but are not limited to:

(i) Selecting qualified entities to be-
come pool or Trust assemblers
(‘‘Poolers’’).

(ii) Receiving guaranteed Debentures
as well as negotiating the terms and
conditions of sales or periodic offerings
of Debentures and/or TCs on behalf of
NMVC companies.

(iii) Directing and coordinating peri-
odic sales of Debentures and/or TCs.

(iv) Arranging for the production of
Offering Circulars, certificates, and
such other documents as may be re-
quired from time to time.

(2) Fiscal Agent. SBA shall appoint a
Fiscal Agent to:

(i) Establish performance criteria for
Poolers.

(ii) Monitor and evaluate the finan-
cial markets to determine those fac-
tors that will minimize or reduce the
cost of funding Debentures.
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(iii) Monitor the performance of the
Selling Agent, Poolers, CRA, and the
Trustee.

(iv) Perform such other functions as
SBA, from time to time, may prescribe.

(3) Central Registration Agent. Pursu-
ant to a contract entered into with
SBA, the CRA, as SBA’s agent, will do
the following with respect to the Pools
or Trust Certificates for the Deben-
tures:

(i) Form an SBA-approved Pool or
Trust;

(ii) Issue the TCs in the form pre-
scribed by SBA;

(iii) Transfer the TCs upon the sale of
original issue TCs in any secondary
market transaction;

(iv) Receive payments from NMVC
companies;

(v) Make periodic payments as sched-
uled or required by the terms of the
TCs, and pay all amounts required to
be paid upon prepayment of Deben-
tures;

(vi) Hold, safeguard, and release all
Debentures constituting Trusts or
Pools upon instructions from SBA;

(vii) Remain custodian of such other
documentation as SBA shall direct by
written instructions;

(viii) Provide for the registration of
all pooled Debentures, all Pools and
Trusts, and all TCs;

(ix) Perform such other functions as
SBA may deem necessary to imple-
ment the provisions of this section.

(b) Functions. Either SBA or an agent
appointed by SBA may perform the
function of locating purchasers, and
negotiating and closing the sale of De-
bentures and TCs. Nothing in the regu-
lations in this part shall be interpreted
to prevent the CRA from acting as
SBA’s agent for this purpose.

§ 108.1630 SBA regulation of Brokers
and Dealers and disclosure to pur-
chasers of Leverage or Trust Cer-
tificates.

(a) Brokers and Dealers. Each broker,
dealer, and Pool or Trust assembler ap-
proved by SBA pursuant to these regu-
lations shall either be regulated by a
Federal financial regulatory agency, or
be a member of the National Associa-
tion of Securities Dealers (NASD), and
shall be in good standing in respect to
compliance with the financial, ethical,
and reporting requirements of such

body. They also shall be in good stand-
ing with SBA as determined by the
SBA Associate Administrator for In-
vestment (see paragraph (c) of this sec-
tion) and shall provide a fidelity bond
or insurance in such amount as SBA
may require.

(b) Suspension and/or termination of
Broker or Dealer. SBA shall exclude
from the sale and all other dealings in
Debentures or TCs any broker or deal-
er:

(1) If such broker’s or dealer’s au-
thority to engage in the securities
business has been revoked or suspended
by a supervisory agency. When such
authority has been suspended, SBA will
suspend such broker or dealer for the
duration of such suspension by the su-
pervisory agency.

(2) If such broker or dealer has been
indicted or otherwise formally charged
with a misdemeanor or felony bearing
on its fitness, such broker or dealer
may be suspended while the charge is
pending. Upon conviction, participa-
tion may be terminated.

(3) If such broker or dealer has suf-
fered an adverse final civil judgment
holding that such broker or dealer has
committed a breach of trust or viola-
tion of law or regulation protecting the
integrity of business transactions or
relationships, participation in the mar-
ket for Debentures or TCs may be ter-
minated.

(c) Termination/suspension proceedings.
A broker’s or dealer’s participation in
the market for Debentures or TCs will
be conducted in accordance with part
134 of this chapter. SBA may, for any
of the reasons stated in paragraphs
(b)(1) through (b)(3) of this section, sus-
pend the privilege of any broker or
dealer to participate in this market.
SBA shall give written notice at least
ten (10) business days prior to the effec-
tive date of such suspension. Such no-
tice shall inform the broker or dealer
of the opportunity for a hearing pursu-
ant to part 134 of this chapter.

§ 108.1640 SBA access to records of the
CRA, Brokers, Dealers and Pool or
Trust assemblers.

The CRA and any broker, dealer and
Pool or Trust assembler operating
under the regulations in this part shall
make all books, records and related
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materials associated with Debentures
and TCs available to SBA for review
and copying purposes. Such access
shall be at such party’s primary place
of business during normal business
hours.

MISCELLANEOUS

§ 108.1700 Transfer by SBA of its inter-
est in a NMVC Company’s Leverage
security.

Upon such conditions and for such
consideration as it deems reasonable,
SBA may sell, assign, transfer, or oth-
erwise dispose of any Debenture held
by or on behalf of SBA. Upon notice by
SBA, a NMVC Company will make all
payments of principal and interest as
shall be directed by SBA. A NMVC
Company will be liable for all damage
or loss which SBA may sustain by rea-
son of such disposal, up to the amount
of the NMVC Company’s liability under
such security, plus court costs and rea-
sonable attorney’s fees incurred by
SBA.

§ 108.1710 SBA authority to collect or
compromise its claims.

SBA may, upon such conditions and
for such consideration as it deems rea-
sonable, collect or compromise all
claims relating to obligations held or
guaranteed by SBA, and all legal or eq-
uitable rights accruing to SBA.

§ 108.1720 Characteristics of SBA’s
guarantee.

If SBA agrees to guarantee a NMVC
Company’s Debentures, such guarantee
will be unconditional, irrespective of
the validity, regularity or enforce-
ability of the Debentures or any other
circumstances that might constitute a
legal or equitable discharge or defense
of a guarantor. Pursuant to its guar-
antee, SBA will make timely payments
of principal and interest on the Deben-
tures.

Subpart K—NMVC Company’s
Noncompliance With Terms of
Leverage

§ 108.1810 Events of default and SBA’s
remedies for NMVC Company’s non-
compliance with terms of Deben-
tures.

(a) Applicability of this section. By
issuing Debentures, you automatically
agree to the terms, conditions and rem-
edies in this section, as in effect at the
time of issuance and as if fully set
forth in the Debentures.

(b) Automatic events of default. The oc-
currence of one or more of the events
in this paragraph (b) causes the rem-
edies in paragraph (c) of this section to
take effect immediately.

(1) Insolvency. You become equitably
or legally insolvent.

(2) Voluntary assignment. You make a
voluntary assignment for the benefit of
creditors without SBA’s prior written
approval.

(3) Bankruptcy. You file a petition to
begin any bankruptcy or reorganiza-
tion proceeding, receivership, dissolu-
tion or other similar creditors’ rights
proceeding, or such action is initiated
against you and is not dismissed within
60 days.

(c) SBA remedies for automatic events
of default. Upon the occurrence of one
or more of the events in paragraph (b)
of this section:

(1) Without notice, presentation or
demand, the entire indebtedness evi-
denced by your Debentures, including
accrued interest, and any other
amounts owed SBA with respect to
your Debentures, is immediately due
and payable; and

(2) You automatically consent to the
appointment of SBA or its designee as
your receiver under section 363(c) of
the Act.

(d) Events of default with notice. For
any occurrence (as determined by SBA)
of one or more of the events in this
paragraph (d), SBA may avail itself of
one or more of the remedies in para-
graph (e) of this section.
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(1) Fraud. You commit a fraudulent
act that causes detriment to SBA’s po-
sition as a creditor or guarantor.

(2) Fraudulent transfers. You make
any transfer or incur any obligation
that is fraudulent under the terms of 11
U.S.C. 548.

(3) Willful conflicts of interest. You
willfully violate § 108.730.

(4) Willful non-compliance. You will-
fully violate one or more of the sub-
stantive provisions of the Act or any
substantive regulation promulgated
under the Act or any substantive provi-
sion of your Participation Agreement.

(5) Repeated Events of Default. At any
time after being notified by SBA of the
occurrence of an event of default under
paragraph (f) of this section, you en-
gage in similar behavior that results in
another occurrence of the same event
of default.

(6) Transfer of Control. You willfully
violate § 108.410, and as a result of such
violation you undergo a transfer of
Control.

(7) Non-cooperation under paragraph
(h) of this section. You fail to take ap-
propriate steps, satisfactory to SBA, to
accomplish any action SBA may have
required under paragraph (h) of this
section.

(8) Non-notification of Events of De-
fault. You fail to notify SBA as soon as
you know or reasonably should have
known that any event of default exists
under this section.

(9) Non-notification of defaults to oth-
ers. You fail to notify SBA in writing
within ten days from the date of a dec-
laration of an event of default or non-
performance under any note, debenture
or indebtedness of yours, issued to or
held by anyone other than SBA.

(e) SBA remedies for events of default
with notice. Upon written notice to you
of the occurrence (as determined by
SBA) of one or more of the events in
paragraph (d) of this section:

(1) SBA may declare the entire in-
debtedness evidenced by your Deben-
tures, including accrued interest. and/
or any other amounts owed SBA with
respect to your Debentures, imme-
diately due and payable; and

(2) SBA may avail itself of any rem-
edy available under the Act, specifi-
cally including institution of pro-
ceedings for the appointment of SBA or

its designee as your receiver under sec-
tion 363 (c) of the Act.

(f) Events of default with opportunity
to cure. For any occurrence (as deter-
mined by SBA) of one or more of the
events in this paragraph (f), SBA may
avail itself of one or more of the rem-
edies in paragraph (g) of this section.

(1) Excessive Management Expenses.
Without the prior written consent of
SBA, you incur Management Expenses
in excess of those permitted under
§§ 108.510 and 108.520.

(2) Improper Distributions. You make
any Distribution to your shareholders
or partners, except with the prior writ-
ten consent of SBA, other than:

(i) Distributions permitted under
§ 108.585; and

(ii) Payments from Retained Earn-
ings Available for Distribution based
on either the shareholders’ or mem-
bers’ pro-rata interests or the provi-
sions for profit distributions in your
partnership agreement, as appropriate.

(3) Failure to make payment. Unless
otherwise approved by SBA, you fail to
make timely payment of any amount
due under any security or obligation of
yours that is issued to, held or guaran-
teed by SBA.

(4) Failure to maintain Regulatory Cap-
ital. You fail to maintain the minimum
Regulatory Capital required under
these regulations or, without the prior
written consent of SBA, you reduce
your Regulatory Capital except as per-
mitted by § 108.585.

(5) Capital Impairment. You have a
condition of Capital Impairment as de-
termined under § 108.1830.

(6) Cross-default. An obligation of
yours that is greater than $100,000 be-
comes due or payable (with or without
notice) before its stated maturity date,
for any reason including your failure to
pay any amount when due. This provi-
sion does not apply if you pay the
amount due within any applicable
grace period or contest the payment of
the obligation in good faith by appro-
priate proceedings.

(7) Nonperformance. You violate or
fail to perform one or more of the
terms and conditions of any security or
obligation of yours that is issued to,
held or guaranteed by SBA, or of any
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agreement (including your Participa-
tion Agreement) with or conditions im-
posed by SBA in its administration of
the Act and the regulations promul-
gated under the Act.

(8) Noncompliance. Except as other-
wise provided in paragraph (d) (5) of
this section, SBA determines that you
have violated one or more of the sub-
stantive provisions of the Act or any
substantive regulation promulgated
under the Act.

(9) Failure to maintain diversity. You
fail to maintain diversity between
management and ownership as required
by § 108.150.

(g) SBA remedies for events of default
with opportunity to cure. (1) Upon writ-
ten notice to you of the occurrence (as
determined by SBA) of one or more of
the events of default in paragraph (f) of
this section, and subject to the condi-
tions in paragraph (g)(2) of this section:

(i) SBA may declare the entire in-
debtedness evidenced by your Deben-
tures, including accrued interest, and/
or any other amounts owed SBA with
respect to your Debentures, imme-
diately due and payable; and

(ii) SBA may avail itself of any rem-
edy available under the Act, specifi-
cally including institution of pro-
ceedings for the appointment of SBA or
its designee as your receiver under sec-
tion 363(c) of the Act.

(2) SBA may invoke the remedies in
paragraph (g)(l) of this section only if:

(i) It has given you at least 15 days to
cure the default(s); and

(ii) You fail to cure the default(s) to
SBA’s satisfaction within the allotted
time.

(h) Repeated non-substantive violations.
If you repeatedly fail to comply with
one or more of the non-substantive pro-
visions of the Act or any non-sub-
stantive regulation promulgated under
the Act, SBA, after written notifica-
tion to you and until you cure such
condition to SBA’s satisfaction, may
deny you additional Leverage and/or
require you to take such actions as
SBA may determine to be appropriate
under the circumstances.

(i) Consent to removal of officers, direc-
tors, or general partners and/or appoint-
ment of receiver. The Articles of each
NMVC Company must include the fol-
lowing provisions as a condition to the

purchase or guarantee by SBA of Le-
verage. Upon the occurrence of any of
the events specified in paragraphs
(d)(1) through (d)(6) or (f)(1) through
(f)(3) of this section as determined by
SBA, SBA shall have the right, and you
consent to SBA’s exercise of such
right:

(1) With respect to a Corporate
NMVC Company, upon written notice,
to require you to replace, with individ-
uals approved by SBA, one or more of
your officers and/or such number of di-
rectors of your board of directors as is
sufficient to constitute a majority of
such board; or

(2) With respect to a Partnership
NMVC Company or an LLC NMVC
Company, upon written notice, to re-
quire you to remove the person(s) re-
sponsible for such occurrence and/or to
remove the general partner or manager
of the NMVC Company, which general
partner or manager shall then be re-
placed in accordance with NMVC Com-
pany’s Articles by a new general part-
ner or manager approved by SBA; and/
or

(3) With respect to a Corporate or
Partnership or LLC NMVC Company,
to obtain the appointment of SBA or
its designee as your receiver under sec-
tion 363(c) of the Act for the purpose of
continuing your operations. The ap-
pointment of a receiver to liquidate a
NMVC Company is not within such
consent, but is governed instead by the
relevant provisions of the Act.

COMPUTATION OF NMVC COMPANY’S
CAPITAL IMPAIRMENT

§ 108.1830 NMVC Company’s Capital
Impairment definition and general
requirements.

(a) Significance of Capital Impairment
condition. If you have a condition of
Capital Impairment, you are not in
compliance with the terms of your Le-
verage. As a result, SBA has the right
to impose the applicable remedies for
noncompliance in § 108.1810(g).

(b) Definition of Capital Impairment
condition. You have a condition of Cap-
ital Impairment if your Capital Impair-
ment Percentage, as computed in
§ 108.1840, exceeds 70 percent.

(c) Quarterly computation requirement
and procedure. You must determine
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whether you have a condition of Cap-
ital Impairment as of the end of each
fiscal quarter. You must notify SBA
promptly if you are capitally impaired.

(d) SBA’s right to determine NMVC
Company’s Capital Impairment condition.
SBA may make its own determination
of your Capital Impairment condition
at any time.

§ 108.1840 Computation of NMVC Com-
pany’s Capital Impairment Percent-
age.

(a) General. This section contains the
procedures you must use to determine
your Capital Impairment Percentage.
You must compare your Capital Im-
pairment Percentage to the maximum
permitted under § 108.1830(b) to deter-
mine whether you have a condition of
Capital Impairment.

(b) Preliminary impairment test. If you
satisfy the preliminary impairment
test, your Capital Impairment Percent-
age is zero and you do not have to per-
form any more procedures in this sec-
tion. Otherwise, you must continue
with paragraph (c) of this section. You
satisfy the test if the following
amounts are both zero or greater:

(1) The sum of Undistributed Net Re-
alized Earnings, as reported on SBA
Form 468, and Includible Non-Cash
Gains.

(2) Unrealized Gain (Loss) on Securi-
ties Held.

(c) How to compute your Capital Im-
pairment Percentage. (1) If you have an
Unrealized Gain on Securities Held,
compute your Adjusted Unrealized
Gain using paragraph (d) of this sec-
tion. If you have an Unrealized Loss on
Securities Held, continue with para-
graph (c)(2) of this section.

(2) Add together your Undistributed
Net Realized Earnings, your Includible
Non-cash Gains, and either your Unre-
alized Loss on Securities Held or your
Adjusted Unrealized Gain.

(3) If the sum in paragraph (c)(2) of
this section is zero or greater, your
Capital Impairment Percentage is zero.

(4) If the sum in paragraph (c)(2) of
this section is less than zero, drop the
negative sign, divide by your Regu-
latory Capital (excluding Treasury
Stock), and multiply by 100. The result
is your Capital Impairment Percent-
age.

(d) How to compute your Adjusted Un-
realized Gain. (1) Subtract Unrealized
Depreciation from Unrealized Appre-
ciation. This is your ‘‘Net Apprecia-
tion’’.

(2) Determine your Unrealized Appre-
ciation on Publicly Traded and Mar-
ketable securities. This is your ’’Class
I Appreciation’’.

(3) Determine your Unrealized Appre-
ciation on securities that are not Pub-
licly Traded and Marketable and meet
the following criteria, which must be
substantiated to the satisfaction of
SBA (this is your ‘‘Class 2 Apprecia-
tion’’):

(i) The Small Business that issued
the security received a significant sub-
sequent equity financing by an inves-
tor whose objectives were not pri-
marily strategic and at a price that
conclusively supports the Unrealized
Appreciation;

(ii) Such financing represents a sub-
stantial investment in the form of an
arm’s length transaction by a sophisti-
cated new investor in the issuer’s secu-
rities; and

(iii) Such financing occurred within
24 months of the date of the Capital
Impairment computation, or the Small
Business’ pre-tax cash flow from oper-
ations for its most recent fiscal year
was at least 10 percent of the Small
Business’ average contributed capital
for such fiscal year.

(4) Perform the appropriate computa-
tion from the table in § 107.1840(d)(4) of
this chapter.

(5) Reduce the gain computed in
paragraph (d) (4) of this section by your
estimate of related future income tax
expense. Subject to any adjustment re-
quired by paragraph (d)(6) of this sec-
tion, the result is your Adjusted Unre-
alized Gain for use in paragraph (c)(2)
of this section.

(6) If any securities that are the
source of either Class 1 or Class 2 Ap-
preciation are pledged or encumbered
in any way, you must reduce the Ad-
justed Unrealized Gain computed in
paragraph (d)(5) of this section by the
amount of the related borrowing or
other obligation, up to the amount of
the Unrealized Appreciation on the se-
curities.
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Subpart L—Ending Operations as
a NMVC Company

§ 108.1900 Termination of participa-
tion as a NMVC Company.

You may not terminate your partici-
pation as a NMVC Company without
SBA’s prior written approval. Your re-
quest for approval must be accom-
panied by an offer of immediate repay-
ment of all of your outstanding Lever-
age (including any prepayment pen-
alties thereon), or by a plan satisfac-
tory to SBA for the orderly liquidation
of the NMVC Company.

Subpart M—Miscellaneous
§ 108.1910 Non-waiver of SBA’s rights

or terms of Leverage security.
SBA’s failure to exercise or delay in

exercising any right or remedy under
the Act or the regulations in this part
does not constitute a waiver of such
right or remedy. SBA’s failure to re-
quire you to perform any term or pro-
vision of your Leverage does not affect
SBA’s right to enforce such term or
provision. Similarly, SBA’s waiver of,
or failure to enforce, any term or pro-
vision of your Leverage or of any event
or condition set forth in § 108.1810 does
not constitute a waiver of any suc-
ceeding breach of such term or provi-
sion or condition.

§ 108.1920 NMVC Company’s applica-
tion for exemption from a regula-
tion in this part 108.

(a) General. You may file an applica-
tion in writing with SBA to have a pro-
posed action exempted from any proce-
dural or substantive requirement, re-
striction, or prohibition to which it is
subject under this part, unless the pro-
vision is mandated by the Act. SBA
may grant an exemption for such appli-
cant, conditionally or unconditionally,
provided the exemption would not be
contrary to the purposes of the Act.

(b) Contents of application. Your appli-
cation must be accompanied by sup-
porting evidence that demonstrates to
SBA’s satisfaction that:

(1) The proposed action is fair and eq-
uitable; and

(2) The exemption requested is rea-
sonably calculated to advance the best
interests of the NMVC program in a

manner consistent with the policy ob-
jectives of the Act and the regulations
in this part.

§ 108.1930 Effect of changes in this
part 108 on transactions previously
consummated.

The legality of a transaction covered
by the regulations in this part is gov-
erned by the regulations in this part in
effect at the time the transaction was
consummated, regardless of later
changes. Nothing in this part bars SBA
enforcement action with respect to any
transaction consummated in violation
of provisions applicable at the time,
but no longer in effect.

§ 108.1940 Procedures for designation
of additional Low-Income Geo-
graphic Areas

(a) General. On its own initiative or
upon written request by a Person
which addresses the relevant factor(s)
set forth in paragraph (b) of this sec-
tion, SBA may consider whether to
designate additional census tracts (or
equivalent county divisions) as LI
Areas.

(b) Criteria. SBA will consider one or
more of the following factors in deter-
mining whether to designate a par-
ticular census tract (or equivalent
county division) as an additional LI
Area:

(1) A substantial number of Low-In-
come Individuals reside in that census
tract (or equivalent county division).

(2) As adequately supported by stud-
ies or other analyses or reliable data,
that census tract (or equivalent county
division) has a pattern of unmet needs
for investment capital.

(3) As adequately supported by stud-
ies or other analyses or reliable data,
that census tract (or equivalent county
division) has indications of economic
distress.

(c) Procedure for designation. (1) If
SBA decides to consider the designa-
tion of an additional LI Area, SBA will
publish in the FEDERAL REGISTER a no-
tice that it is considering such designa-
tion. SBA will advise the public that it
will consider any comments supporting
or opposing the designation, submitted
within a specified time period.
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(2) In making a final decision on
whether to designate a particular cen-
sus tract (or equivalent county divi-
sion) as an additional LI Area, SBA
will consider evidence submitted by
any requester, SBA’s own research, any
public comments submitted, and any
other information deemed relevant by
SBA.

(3) If SBA designates a particular
census tract (or equivalent county divi-
sion) as an additional LI Area, SBA
will publish a notice in the FEDERAL
REGISTER and, if appropriate, will
amend this part to include the addi-
tional LI Area.

Subpart N—Requirements and
Procedures for Operational
Assistance Grants to NMVC
Companies and SSBICs

§ 108.2000 Operational Assistance
Grants to NMVC Companies and
SSBICs.

(a) NMVC Companies. Regulations
governing Operational Assistance
grants to NMVC Companies may be
found in subparts D and E of this part.

(b) SSBICs. (1) Notice of Funds Avail-
ability (‘‘NOFA’’). SBA will publish a
NOFA in the FEDERAL REGISTER, advis-
ing SSBICs of the availability of funds
for Operational Assistance grants to
SSBICs. This NOFA will be the same as
the NOFA described in § 108.300(a), or
will be published simultaneously with
that NOFA. An SSBIC may submit an
application for an Operational Assist-
ance grant only during the time period
specified for such purpose in the NOFA.

(2) Eligibility. An SSBIC is eligible to
apply for an Operational Assistance
grant if:

(i) It intends to increase its Regu-
latory Capital, as in effect on Decem-
ber 21, 2000, and to make Develop-
mental Venture Capital investments in
the amount of such increase;

(ii) It intends to raise binding com-
mitments for contributions in cash or
in-kind, and/or to purchase an annuity,
in an amount not less than 30 percent
of the intended increase in its Regu-
latory Capital described in paragraph
(b)(2)(i) of this section; and

(iii) It has a plan describing how it
intends to use the requested grant
funds to provide Operational Assist-

ance to Smaller Enterprises in which it
has made or expects to make Develop-
mental Venture Capital investments.

(3) Application requirements. (i) How to
apply. An SSBIC must apply for an
Operational Assistance grant using the
application packet provided by SBA.
Upon receipt of an application, SBA
may request clarifying or technical in-
formation on the materials submitted
as part of the application.

(ii) Grant issuance fee. An SSBIC must
pay to SBA a grant issuance fee of
$5,000. An SSBIC must submit this fee
in advance, at the time of application
submission. If SBA does not award a
grant to the SSBIC, SBA will refund
this fee to the SSBIC.

(4) Contents of Application. Each ap-
plication must contain the information
specified in the application packet pro-
vided by SBA, including the following
information:

(i) Amounts. An SSBIC must specify
the amount of Operational Assistance
grant funds it seeks from SBA and the
amount of Regulatory Capital it in-
tends to raise after December 21, 2000.

(ii) Plan. An SSBIC must submit a
plan addressing the following issues:

(A) Plan for providing Operational As-
sistance. The SSBIC must describe how
it plans to use its grant funds to pro-
vide Operational Assistance to Smaller
Enterprises in which it will make De-
velopmental Venture Capital invest-
ments. Its plan must address the types
of Operational Assistance it proposes
to provide, and how it plans to provide
the Operational Assistance through the
use of licensed professionals, when nec-
essary, either from its own staff or
from outside entities.

(B) Matching resources for Operational
Assistance grant. The SSBIC must in-
clude a detailed description of how it
plans to obtain binding commitments
for contributions in cash or in-kind,
and/or to purchase an annuity, to
match the funds requested from SBA
for the SSBIC’s Operational Assistance
grant. If it proposes to obtain commit-
ments for cash or in-kind contribu-
tions, it also must estimate the ratio
of cash to in-kind contributions (in no
event may in-kind contributions ex-
ceed 50 percent of the total contribu-
tions). The SSBIC must discuss its po-
tential sources of matching resources,
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the estimated timing on raising such
match, and the extent of the expres-
sions of interest to commit such match
to the SSBIC.

(C) Projected amount of investment in
LI Areas. The SSBIC must describe the
amount of Developmental Venture Cap-
ital investments it intends to make.

(D) Track record of management team
in obtaining public policy results through
investments. The SSBIC must provide
information concerning the past track
record of the SSBIC in making invest-
ments that have had a demonstrable
impact on the socially or economically
disadvantaged businesses targeted by
the SSBIC program (for example, new
businesses created, jobs created, or
wealth created). Such information
might include case studies or examples
of the SSBIC’s successful Financings.

(E) Market analysis. The SSBIC must
provide an analysis of the LI Areas in
which it intends to makes its Develop-
mental Venture Capital investments
and provide its Operational Assistance
to Smaller Enterprises, demonstrating
that the SSBIC understands the mar-
ket and the unmet capital needs in
such areas and how its activities will
meet these unmet capital needs
through Developmental Venture Cap-
ital investments and have a positive
economic impact on those areas. The
analysis must include a description of
the extent of the economic distress in
the identified LI Areas. The SSBIC also
must analyze the extent of the demand
in such areas for Developmental Ven-
ture Capital investments and any fac-
tors or trends that may affect the
SSBIC’s ability to make effective De-
velopmental Venture Capital invest-
ments.

(F) Regulatory Capital. The SSBIC
must include a detailed description of
how it plans to raise its Regulatory
Capital. The SSBIC must discuss its
potential sources of Regulatory Cap-
ital, the estimated timing on raising
such funds, and the extent of the ex-
pressions of interest to commit such
funds to the SSBIC.

(G) Projected impact. The SSBIC must
describe the criteria and economic
measurements to be used to evaluate
whether and to what extent it has met
the objectives of the NMVC program. It
must include:

(1) An estimate of the social, eco-
nomic, and community development
benefits to be created within identified
LI Areas over the next five years or
more as a result of its activities;

(2) A description of the criteria to be
used to measure the benefits created as
a result of its activities;

(3) A discussion about the amount of
such benefits created that it will con-
sider to constitute successfully meet-
ing the objectives of the NMVC pro-
gram.

(5) Evaluation and selection. SBA’s
evaluation and selection process is in-
tended to ensure that SSBIC requests
are evaluated on a competitive basis
and in a fair and consistent manner.
SBA will evaluate and select SSBICs
for an Operational Assistance grant
award solely at SBA’s discretion, by
considering the following criteria:

(i) The strength of the SSBIC’s appli-
cation, including the strength of its
proposal to provide Operational Assist-
ance to Smaller Enterprises in which it
intends to invest;

(ii) The SSBIC’s regulatory compli-
ance status and past track record in
being able to accomplish program goals
through its investment activity;

(iii) The likelihood that and the time
frame within which the SSBIC will be
able to raise the Regulatory Capital it
intends to raise and obtain the match-
ing resources described in paragraph
(b)(4)(ii)(B) of this section;

(iv) The need for Developmental Ven-
ture Capital investments in the LI
Areas in which the SSBIC intends to
invest;

(v) The SSBIC’s demonstrated under-
standing of the markets in the LI
Areas in which it intends to invest;

(vi) The extent to which the activi-
ties proposed by the SSBIC will pro-
mote economic development and the
creation of wealth and job opportuni-
ties in the LI Areas in which it intends
to invest and among individuals living
in LI Areas;

(vii) The likelihood that the SSBIC
will fulfill the goals described in its ap-
plication and meet the objectives of
the NMVC program; and

(viii) The strength of the SSBIC’s ap-
plication compared to applications sub-
mitted by other SSBICs intending to
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invest in the same or proximate LI
Areas.

(6) Grant award. An SSBIC selected
for an Operational Assistance grant
award will receive a grant award only
if it increases its Regulatory Capital
and raises the amount of matching re-
sources set forth in its application,
pursuant to paragraph (b)(4)(i) of this
section, which must be at least the
amount required in § 108.2030(d)(2), by a
date established by SBA.

§ 108.2010 Restrictions on use of Oper-
ational Assistance grant funds.

(a) Restrictions applicable only to
SSBICs. An SSBIC that receives an
Operational Assistance grant must use
both grant funds awarded by SBA and
its matching resources only to provide
Operational Assistance in connection
with a Low-Income Investment made
by the SSBIC with Regulatory Capital
raised after December 21, 2000.

(b) Restrictions applicable to NMVC
Companies and SSBICs. A NMVC Com-
pany or a SSBIC that receives an Oper-
ational Assistance grant must not use
either grant funds awarded by SBA or
its matching resources for ‘‘general
and administrative expense,’’ as de-
fined in the Federal Acquisition Regu-
lations, ‘‘Contract Cost Principles and
Procedures,’’ 48 CFR 2.101.

[66 FR 28609, May 23, 2001; 66 FR 32894, June
19, 2001]

§ 108.2020 Amount of Operational As-
sistance grant.

(a) Amount of grant to NMVC Com-
pany. NMVC Companies are eligible for
an Operational Assistance grant award
equal to the amount of matching re-
sources raised by the NMVC Company
in accordance with §§ 108.380(a)(1)(i)(B)
and 108.2030.

(b) Amount of grant to SSBIC. SSBICs
are eligible for an Operational Assist-
ance grant award equal to the amount
of matching resources raised by the
SSBIC in accordance with §§ 108.2000
and 108.2030.

(c) Pro rata reductions. In the event
that the total amount of funds avail-
able to SBA for purposes of making
Operational Assistance grant awards to
NMVC Companies and SSBICs is not
sufficient to award grants in the
amounts described in paragraphs (a)

and (b) of this section, SBA will make
pro rata reductions in the amounts
otherwise awarded to each such NMVC
Company and SSBIC.

§ 108.2030 Matching requirements.
(a) General. All Operational Assist-

ance grant funds SBA awards to an
NMVC Company or a SSBIC must be
matched on a dollar for dollar basis
with funds or other resources raised by
the NMVC Company or SSBIC.

(b) Allowable sources. (1) Any source
other than SBA is an allowable source
of matching resources for an Oper-
ational Assistance grant award.

(2) Neither a NMVC Company nor a
SSBIC may use funds or other re-
sources that it has used to satisfy a
legal requirement for obtaining funds
under any other Federal program, to
satisfy the matching resources require-
ments described in this part.

(3) A portion of Private Capital may
be designated as matching resources if
the designated funds are used to pur-
chase an annuity pursuant to para-
graph (c)(2)(iv) of this section or are
otherwise segregated in a manner ac-
ceptable to SBA.

(c) Type and form of matching re-
sources. (1) Matching resources may
come from cash contributions or in-
kind contributions. In-kind contribu-
tions cannot exceed 50 percent of the
total amount of match raised by the
NMVC Company or SSBIC.

(2) Matching resources may be in the
form of:

(i) Cash;
(ii) In-kind contributions;
(iii) Binding commitments for cash

or in-kind contributions that may be
payable over a multiyear period ac-
ceptable to SBA (but not to exceed five
years); and/or

(iv) An annuity, purchased with
funds other than Regulatory Capital,
from an insurance company acceptable
to SBA and that may be payable over a
multiyear period acceptable to SBA
(but not to exceed five years).

(d) Amount of matching resources.
(1) NMVC Companies. The amount of

matching resources required of an
NMVC Company is set forth in
§ 108.380(a)(1)(i)(B).

(2) SSBICs. The amount of matching
resources required of an SSBIC is 30
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percent of the increase in its Regu-
latory Capital since December 21, 2000,
as set forth in its application pursuant
to § 108.2000(b)(4)(i), with which it has
made or will make Low-Income Invest-
ments.

§ 108.2040 Reporting and record-
keeping requirements.

(a) NMVC Companies. Policies gov-
erning reporting, record retention, and
recordkeeping requirements applicable
to NMVC Companies may be found in
subpart H of this part.

(b) SSBICs. An SSBIC receiving an
Operational Assistance grant award
must comply with all reporting, record
retention and recordkeeping require-
ments set forth in Circular A–110 of the
Office of Management and Budget and
any grant award document executed
between SBA and the SSBIC, as well as
the reporting requirements in
§ 108.630(f) and the filing requirement in
§ 108.640.

PART 112—NONDISCRIMINATION
IN FEDERALLY ASSISTED PRO-
GRAMS OF SBA—EFFECTUATION
OF TITLE VI OF THE CIVIL RIGHTS
ACT OF 1964

Sec.
112.1 Purpose.
112.2 Application of this part.
112.3 Discrimination prohibited.
112.4 Discrimination in employment.
112.5 Discrimination in providing financial

assistance.
112.6 Discrimination in accommodations or

services.
112.7 Illustrative applications.
112.8 Assurances required.
112.9 Compliance information.
112.10 Conduct of investigations.
112.11 Procedure for effecting compliance.
112.12 Effect on other regulations; forms

and instructions.
APPENDIX A TO PART 112

AUTHORITY: Sec. 602, 78 Stat. 252 (42 U.S.C.
2000d–1).

SOURCE: 30 FR 298, Jan. 9, 1965, unless oth-
erwise noted.

§ 112.1 Purpose.
The purpose of this part is to effec-

tuate the provisions of Title VI of the
Civil Rights Act of 1964 (hereinafter re-
ferred to as the Act) to the end that no
person in the United States shall, on

the ground of race, color, or national
origin, be excluded from participation
in, be denied the benefits of, or be oth-
erwise subjected to discrimination
under any financial assistance activi-
ties of the Small Business Administra-
tion to which the Act applies.

§ 112.2 Application of this part.

(a) This part applies to all recipients
of assistance under programs adminis-
tered by the Small Business Adminis-
tration. (See appendix A)

(b) The term Federal financial assist-
ance includes: (1) Grants and loans of
Federal funds; (2) the grant or donation
of Federal property and interests in
property; (3) the detail of Federal per-
sonnel; (4) the sale and lease of, and the
permission to use (on other than a cas-
ual or transient basis), Federal prop-
erty or any interest in such property
without consideration, or at a nominal
consideration, or at a consideration
which is reduced for the purpose of as-
sisting the recipient, or in recognition
of the public interest to be served by
such sale or lease to the recipient; and
(5) any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(c) This part does not apply to finan-
cial assistance extended by way of in-
surance or guarantee.

(d) The terms applicant and recipient
mean, respectively, one who applies for
and one who receives any of the finan-
cial assistance under any of the stat-
utes referred to in paragraph (a) of this
section. The term recipient also shall be
deemed to include subrecipients of SBA
financial assistance, i.e., concerns
which secondarily receive financial as-
sistance from the primary recipients of
such financial assistance.

[30 FR 298, Jan. 9, 1965, as amended at 38 FR
17934, July 5, 1973; 50 FR 1441 Jan. 11, 1985]

§ 112.3 Discrimination prohibited.

(a) General. To the extent that this
part applies, no person in the United
States shall, on the ground of race,
color or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination by any business or
other activity.
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